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Given Congressional action, always ask:

1.  Does Congress have the power to enact this legislation?
- Commerce Clause?

- Tax + Spending Clause?

- 14A Sec. 5 (Boerne “congruent and proportional” req)

- 13A Sec. 2, 15A Sec. 2

2.  Is the legislation constitutional?
- Is it making a classification? (14A EP)

- Does it impede a right, fundamental or non-fundamental?  (14A SDP)

3.  Does it infringe on state powers? (10A concern)

Introduction / General Matters

Constitutional Review/Interpretation

· Types of constitutional argument that can be used to analyze and interpret the Constitution (Bobbitt):

· Textual (look to meaning of words in Constitution)
· Historical (relying on intent of framers/ratifiers)
· Structural (inferring rules from structure of Constitution)
· Intent of the framers/originalism

· Framers’ intent often not clear

· Why should we be bound by their dead hands?

· Doctrinal (applying rules generated by precedent)
· Ethical (rules from morals reflected in Constitution)
· Prudential/Pragmatic (Balancing costs/benefits of rules)
Who is a valid interpreter of the Constitution? (Decentralized Constitutionalism)
NOTE:  Different tools of Constitutional interpretation have different implications for what the Constitution will say and who should be interpreting it.

1. Text ( If we think of the Constitution as text, then people who are good at analyzing texts (e.g., lawyers, judges) should be interpreting it.

2. Purpose ( If we think of the Constitution as purposive analysis, is Ct supreme?

3. Intent ( Should we be trying to ascertain the intent of the Framers, even if we’re dealing with situations they never could have imagined?

4. Morality/Politics ( Do we want the courts meddling in these areas?
· Courts have exclusive power to interpret the Constitution (Marbury v. Madison)

1. Marbury
a. Holding: Where a statute violates the Constitution, Cts must apply the Constitution as paramount law that supersedes inconsistent statutes.

b. These 2 principles – preeminence of the Constitution and judicial review – were not expressly provided for in the Constitution.

c. Marbury can be read to give the judiciary power of judicial review or as giving the judiciary the ultimate power to interpret the Constitution.  

2. The Constitution is a law and should be interpreted by people who are good at interpreting laws (ie the judiciary).  

a. But isn’t Constitution different from ordinary laws?
3. Judicial review provides a check on the legislature.  Even in a world with active public political participation, judicial review is still necessary to:

a. Prevent a tyranny of the majority over the minority.

b. Protect against the majority’s collective action problems.

4. Expertise, finality, and independence all lead to a judicial supremacist view.
a. Is Ct’s neutrality compromised when dealing w/ issues of federalism? 

· Ct likely to favor federal interests over state.
5. Ct can defer to the legislature on questions of structure of gov., as long as “the great principles of liberty are not concerned” (McCulloch).

6. Fed. judges represent the nation as a whole better than state judges.  Martin v. Hunter’s Lessee; Cohens v. Virginia
· States and their institutions as Constitutional interpreters

1. This was MD’s argument in McCulloch v. Maryland.  If the Constitution emanates from the states not the people, it should be the states’ interpretation that binds.  Marshall says that the people ratified the Constitution and not the states.
2. States are suspect interpreters because of their conflicts of interests.
· The People as Constitutional interpreters.

1. When the people speak, can you tell they are speaking about the Constitution or just the outcome they want?  Is there any space b/w these two?
a. Do people sometimes desire something unconstitutional?

2. SCOTUS give reasons when it makes decisions.  People don’t have to when they express preferences (elect a president, etc.).  We want statement of reasons.
3. Jackson vetoes Second Bank, says ppl have last say on Constitution.  Gibbons
· Administrative and Regulatory Agencies ( Through delegation of power.  This issue doesn’t really come up until the New Deal.

1. In J&L Steel, SCOTUS is soothed by language suggesting the agency will consider a company’s interstate-ness.  Kind of looks like judicial review.
· In emergency, should the president prioritize the country’s needs over the Constitution?

1. Lincoln in the Civil War (Emancipation Proclamation)

2. Truman in Youngstown (Jackson’s concurrence)

How should the Constitution be interpreted?

· Is the Constitution meant to limit (McCulloch v. Maryland):
1. the goals Congress can try to achieve, OR

2. the means Congress can use to achieve those goals?

· Important Q: Is Constitutional interpretation the same no matter who is doing it?

· Is there any leeway for how to interpret the Constitution in moments of crisis?

1. Lincoln during the Civil War ( Congress ratified his decisions, but he acted outside the bounds of executive power.

2. Enforcement Acts ( tried to allow federal prosecutors to go after private crimes in the Reconstruction era.  Eventually overturned as unconstitutional.

· There must be room to disentangle oneself from the framers’ vision and adapt to changing circumstances.  See stirring rejection of originalism in Blaisdell.

· A means-ends analysis can be a way of smoking out whether Congress’s stated reason for doing something lines up w/ its real reason.  RR Retirement Board v. Alton.

· Where possible, the Ct must try to preserve a statute’s constitutionality.  J&L Steel
Federalism and Federal Power Generally
1. Concept of federalism
a. Federalist system ( National and state governments co-exist.
b. Federal government has limited, enumerated powers.

i. There is no federal, general police power.  But under Art. I, § 8, Congress has the power to tax and spend for the general welfare.
ii. States have police powers to enact regulation that is “reasonable in relation to its subjects and is adopted in the interest of the community.” West Coast Hotel
2. Congressional Enumerated Powers:

a. Commerce Clause

b. Amendment Enforcement:  13A § 2, 14A § 5 (see analysis below), 15A § 2

c. Spending Power ( power to tax and spend for the general welfare.  That language is as broad as you get.

d. Treaty power ( Chinese Exclusion Cases
3. “Necessary and Proper” Clause (Article I, § 8)
a. Delegates broad power to Congress.  McCulloch v. Maryland.  If Congress seeks an objective that is within the specifically enumerated powers, then Congress can use any means that is (Comstock):
1. Rationally related and reasonably adapted to executing some enumerated power; AND

2. Is not specifically forbidden by the Constitution.
3. NOTE:  N+P matters more when Congress’s action does not squarely fit w/in an enumerated power category – helps bring other actions in

b. BUT N+P Clause doesn’t allow individual mandate to purchase something you don’t want(?)  FL v. USDHHS (Obamacare debate)

1. BUT SEE Thomas More v. Obama (healthcare is w/in commerce power)

Slavery and its Legacy (Status of African-Americans in the U.S.)
· Protection for slavery was found in 3 main places in the Constitution:

1. Clause precluding Congress from regulating int’l slave trade until 1808.

a. Could have been pro-slavery, if the slaveholders believed int’l slave trade would not be regulated even in 1808.  Also, they knew they could import slaves from VA, so this may have been a harmless concession.

b. Ultimately, legislation passed in 1807 to bar int’l slave trade

2. 3/5 compromise for representation in Congress

a. For taxation, the South argued that slaves were not as productive as free white workers and should count as less ( 3/5

b. For representation, the South wanted slaves to count as full persons, but the North thought this would give the South overrepresentation ( 3/5

3. Fugitive slave provision

· Remember: Even anti-slavery people did not support full equality for African-Americans.  Black pop’s seen as destabilizing, even in North.  Dred Scott
a. Fugitive Slave Clause = one way for North to control African-American pop

· Protection of property: The North wanted to have their property protected as well, so they left it up to the legislature to determine what counted as property (i.e., slaves).
· Emancipation Proclamation → freed the slaves.  Slaves were property.  If you could free this kind of property, why could you not seize land?
· During Reconstruction, there was debate over how to deal w/ protecting freed slaves’ rights.

a. Freedmen’s Bureau → Designed to affirmatively protect the interests of the freed slaves in new ways.  Vetoed by Johnson
i. The general policy of dealing with freed slaves rejects affirmative protection of rights.
· Symbolic Victories
a. Do symbolic victories matter when the situation on ground remains the same?

b. The line b/w actual remedies and symbolic intervention against facial exclusions can always be attacked.

c. Right not to have people of your race excluded from a jury.  Strauder v. WV
i. Ct was willing to attack de jure racism, but not de facto racism.
d. SCOTUS’s statements that the Constitution is colorblind in Strauder and Plessy ignores the fact the exclusions of blacks are badges of inferiority.
· Integration in schools was also not a goal for blacks at the beginning.  Concern that blacks at white schools would have language of inferiority spewed at them.
a. This remained an issue in school desegregation after Brown v. Board of Education.  Black teachers didn’t want to lose their jobs (w/ lower qualifications than white counterparts) and see the black students hurt.
b. Public transportation desegregation did not have the same downsides.  
· There were also economic anti-segregationist or pragmatic anti-segregationist arguments being made.  The RRs, for example, didn’t want to segregate because it was more expensive for them.  Plessy v. Ferguson.
· There were also arguments made by people who did not hate blacks in favor of segregation.  They thought that it would minimize racial hatred and violence, although they were wrong about that.  Segregation makes blacks easier targets.
· Civil Rights Cases ( motivated by the lynching going on in the South.  States were not exercising police power to prevent murders.  There is an issue in these cases of state action vs private action.  The lynchings could not have been happening without complicity from the state, yet, technically they were private actions.

a. Cts said that it was time for the African-American to cease being a special favorite of the laws.

· Remember: Anything that raises the status of whites without raising the status of other minorities creates a further gap between whites and minorities.

Status of Other Minorities During The Period
1. Chinese - Yick Wo v. Hopkins
· Criticized by Harlan in his dissent in Plessy v. Ferguson as being even more alien than blacks but still allowed to ride in the railcars with whites.
· There were legitimate, non-racist reasons for saying that the Chinese were different from other immigrant groups ( almost exclusively male, did not participate in “typical” American family life.

2. Japanese

· In Korematsu v. United States, the exclusion orders are defined in terms of what Congress can do under the war powers, not as racial issues.

3. Women

· Under Minor v. Happersett in 1874, 14A could not be used as the basis for granting women’s suffrage.

· Some suffragettes took a racist attitude, questioning how black men could be given the vote but not white women.

4. Filipinos and Puerto Ricans

· In The Insular Case, Harlan said these people could not be expected to assimilate.  Had to weasel around Dred Scott to do this by saying that natural rights are for everyone, but artificial rights can be withheld.
· Overall Point: To be an empire, we must be able to annex territory but resist incorporating those people into the U.S.
Citizenship
· How should US citizenship be defined?  Is it a bundle of rights, analogous to the bundle of rights we talk about in property?  2 levels of Citizenship in the antebellum period, as we see from the examples of women (Bradwell v. Illinois – no license to practice law) and blacks (Dred Scott – no standing to bring suit)

· These cases refused to extend the P+I Clause of 14A

· Dred Scott v. Sandford. ( 2 ways to divide the bundle of sticks:

1. You only have some rights (voting, standing to bring suit).

· Ct goes w/ this – Blacks have  standing at Fed level, but not state 

2. You only have rights in some states.

Legitimacy of the Reconstruction Amendments (13A, 14A, 15A)

· Reconstruction amendments incorporated by steamrolling over the South - North kept changing req’s for re-entry into the Union (conflicting w/ idea that secession was unconstitutional, ie never happened).

· SCOTUS interprets the RAs as if they were legit (w/out saying it).

· SCOTUS eventually narrowed the power of the 14A and limited its federal enforcement power.  Slaughterhouse Cases
Commerce Clause

Exam Tips:

· If Congress is doing something, ask yourself, “Can what Congress is doing be justified as an exercise of the Commerce Power?”  Most of the time, the answer is yes.

· The Ct takes a fairly deferential view of whether a particular action falls under the Commerce Power (so long as the activity substantially affects interstate commerce)
· Even if a particular commercial activity seems completely intrastate, the Ct will usually find that when all similar activities are considered as a class, they have a cumulative effect on interstate commerce.  Wickard, Raich
· However, look out for congressional regulation of activities that are not really commercial or economic - much better chance that the Court will find the activity does not substantially affect interstate commerce.  (Cite to US v. Lopez)
· Examples where the regulation NOT substantially affecting interstate commerce:
· Congress prescribes the curriculum public schools use.

· Congress makes it a federal crime to commit a gender-based violent crime against a woman.  Morrison.

· Congress bans marriage under the age of 18.

· ( But if there is a Jx hook, the regulation is more likely to be OK.

· Be alert for fact patterns where Congress is regulating the states (possible 10A issue).
· If Congress has merely passed a generally applicable law, this law can apply to the states just as it does to private individuals and there is no 10A violation.

· But Congress may not directly compel the states to enact or enforce a federal regulatory program (10A violation).  Printz.  

Substance:
Article I, § 8:  “The Congress shall have the Power to regulate commerce with foreign nations, and among the several States, and with Indian Tribes.”
· In general, Commerce Clause serves 2 distinct functions:

1. It acts as a source of Congressional authority.

2. It acts, implicitly, as a limitation on state legislative power (dormant) (Gibbons)
· Test for commerce power: Rational Basis:  The means chosen by Congress is “reasonably related” to Congress’s objective in regulating (Comstock).
a. Little deference to Congress:  After Lopez, Ct gives less deference to the fact that Congress believed the activity had the requisite substantial effect on interstate commerce.  It will no longer be enough if Congress has a rational basis ( the effect must in fact exist (Ct performs own analysis).
b. Regulated activity can have direct OR indirect effect on commerce. J&L Steel (overturning Schechter Poultry, Alton)
· There are four categories of activities in which Congress can constitutionally regulate (Congress need only satisfy one) (Lopez):

1. Channels: Congress can regulate the use of channels of interstate commerce.  This includes highways, waterways, and air traffic, even where activity is intrastate. 

a. Ex:  Gibbons v. Ogden (waterways)
2. Instrumentalities: Congress can regulate the instrumentalities of interstate commerce even if the threat comes from intrastate activities ( Lopez.  This refers to people, machines, and other “things” used in carrying out commerce.

3. Articles moving in interstate commerce: Congress can regulate articles moving in interstate commerce.  

a. Ex: Champion v. Ames ( lottery tickets.  This looked like an attempt to regulate public morals papered over with commerce regulation.  However, Ct says Congress has plenary power to regulate commerce, so Federal prohibition upheld.
4. “Substantially affecting” commerce: The broadest category that Congress may regulate is any activity having a substantial effect on interstate commerce(Lopez.    

a. Factors (need preponderance) Lopez 
i. Is activity economic/commercial? (Lopez)  If so, probably upheld
1. After J&L Steel, irrelevant whether activity had direct or indirect effect on interstate commerce, so long as it had a substantial effect on interstate commerce 

a. NOTE:  Must be SUBSTANTIAL (real “bite”)

b. Can aggregate activity (Wickard, Raich)
i. Wickard established the cumulative effects theory (Raich follows):  Congress may regulate an entire class of acts, if the class has a substantial economic effect in the aggregate.
ii. Hammer ( Child labor doesn’t affect interstate commerce.

2. Examples:

a. Darby (employment practices):  YES (overturns Hammer)
b. J&L Steel (labor regulations; min wage, hrs):  YES
c. Lopez (guns in school):  NO

d. Morrison (violence against women): NO

e. Raich (weed growing): YES

i. NOTE: In Raich, Scalia says Congress can regulate noneconomic local activity if that regulation is a necessary + proper part of a more general regulation of interstate commerce.
ii. Is there a Jx hook?  Maybe determinative
1. Where the statute requires a Jx hook b/w the particular activity in question and commerce, more likely w/in the Commerce Power.

a. Lopez, Morrison – Ct displeased w/ lack of Jx hook, but doesn’t say it would change the outcome if statute had one.

2. The hook gives the Ct an “out” if the fact-specific activity does not have any connection to interstate commerce

a. Ex:  In committing a religious-based crime, D passes through multiple states.

3. If the hook is general (activity must have substantial effect on interstate commerce), congressional findings will be more useful

iii. Are there Congressional findings?  Might be determinative in close case
1. The fact that Congress has made particular findings that an activity substantially affects interstate commerce might make some difference, but is unlikely to be dispositive.  At most, legislative findings tips a close case into the category that can be regulated.

a. Helpful but not necessary - court applies rational basis (will find rationale on its own, if necessary)
2. Ex:  Morrison – lots of findings, but statute still doesn’t survive

3. Ex2:  McClung – no findings, but statute survives

iv. NOTE:  Is this conduct traditionally state-regulated?  Possibly determinative
1. If the regulated activity has traditionally been the domain of the states, and as to which the states have expertise, Ct is less likely to find that Congress is acting w/in its Commerce power (Kennedy concurrence in Lopez) 
· Traditionally state-regulated areas:
· Education

· Family law

· General Criminal law

· Agriculture (Schechter Poultry, Wickard)

· Manufacturing (BUT SEE J&L Steel – if activity is N+P to protect commerce, can regulate)
· Can outweigh state’s traditional regulation showing that nat’l solution = necessary
· In the antebellum period, most Commerce Clause cases were dormant w/r/t the Commerce Clause.  Then you had to ask if Congress’s power to legislate precluded states from legislating in certain areas, even absent Congressional action.  Gibbons v. Ogden
· In Gibbons v. Ogden, Marshall articulated a broad vision of the Commerce Clause:

· Commerce extended beyond navigation to include commercial intercourse.

· Regulate involved the power to prescribe the rule by which commerce could be governed.

· Among the states did not include internal commerce.  Implicitly, it did include commerce which affected another state even though it did not involve crossing a state line (dicta).

· Commerce Clause + Slavery ( Groves v. Slaughter
· States’ rights = anti-slavery tool used to create barriers to slavery w/in a state.

· If commerce in slaves is viewed as interstate commerce, then it is within the province of the Fed.  If states can’t use their police power to regulate it, then states that want to take a stand against slavery won’t be able to.
· Commerce Clause + Civil Rights: Commerce Power = key in civil rights legislation.

1. Court decisions: Ct upheld the use of the Commerce Power in two significant cases involving civil rights and local enterprises:

a. Heart of Atlanta: D was a motel in downtown Atlanta which refused to rent rooms to African-Americans.

i. Had contacts w/ interstate travel.

ii. Holding: Hotel could constitutionally be reached by the Civil Rights Act under the Commerce Clause (severe effect on interstate commerce)
iii. Police powers motive acceptable: Court not troubled that Congress’s motive for this legislation was primarily moral and social, not economic.

b. Ollie’s Barbecue (Katzenbach v. McClung): Overwhelmingly local.

i. Facts: BBQ restaurant located pretty far from any interstate highway, train or bus station.  There was no evidence that an appreciable part of its business came from out-of-towners.  However, 46% of the food purchased by the restaurant during the previous year was from out of state.  (The Civil Rights Act applies to any restaurant a “substantial portion” of whose food has moved in interstate commerce.)

ii. Application of Act upheld: Wickard rationale ( restaurant’s discriminatory conduct was representative of a great deal of similar conduct throughout the country.

iii. Congress’s findings: Lack of congressional findings didn’t render the Act unconstitutional.

· Commerce Clause + Universal Healthcare Mandate? OPEN QUESTION

· FL v. US Dept. of H+H Services – Act is unconstitutional (N+P clause does not allow Congress to impose individual mandate)

· Thomas More Law Center v. Obama – Act is constitutional (Commerce Clause)
10th Amendment:  A Limit on Congress’s Power

10A:  “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively.”
· Between Carter Coal (1936) and National League of Cities (1976) (40 years), the Ct did not invalidate any Fed. statutes on the grounds that they violated state/local sovereignty.
· Between 1976 and 1985, 10A was held to bar the federal gov. from doing anything that would impair the states’ ability to perform their “traditional functions.”

· National League of Cities v. Usery ( Ct ruled that the 10A barred Congress from making federal minimum-wage and overtime rules applicable to state and municipal employees (private employers still OK).  Vote: 5-4
· Summary: If the wage/hour rules were allowed to stand, Congress would have the right to make fundamental employment decisions regarding state employees and there would be little left of the states’ separate and independent existence (This is a “traditional government function”)
· In 1985, this line of cases was flatly overruled in a stunning reversal:
· Garcia v. SAMTA
· Blackmun joined with the four dissenters (Brennan, White, Marshall and Stevens) from Usery to overrule it.
· Difficulty of line-drawing: Could not determine what functions are traditional gov. functions.
· Procedural safeguards: State sovereign interests are protected by procedural safeguards inherent in the structure of the federal system, don’t need additional “protection” from courts.  
· Ex:  Each state is required to have 2 senators, states given control over electoral qualifications for fed. elections, Electoral College gives states special role in pres. election
· Dissent: Majority makes federal political officials invoking the Commerce Clause the sole judges of the limits of their own power.

· Significance: Garcia appears to mean that once Congress, acting pursuant to its Commerce Power, regulates the states, the fact that it is a state being regulated has virtually no practical significance – if the regulation would be valid if applied to a private party, it is also valid as to the state.

· Majority says that there are constitutional protections against congressional interference with state sovereignty, and limits exist inherent in the structure or process of congressional lawmaking.

· Later cases cut back on Garcia.  See Printz, NY v. US 
· NY v. US ( Court held that Congress may not commandeer a state’s legislative branch to force adoption of legislation. 

· Facts:  Federal law req’d states to comply w/ federal radioactive waste disposal or “take title” to the waste.

· Decision:  Law is unconstitutional – Fed gov. cannot commandeer the legislative machinery of a state
· Rationale: Can’t go beyond enumerated powers, state officials can’t consent to unconstitutional federal acts.
· Problem:  Not entirely clear how NY is being commandeered here.
· Printz v. US ( Ct held that Congress may not compel a state or local gov’s executive branch to perform functions (gun background checks).  
· Decision (Scalia):
· Rationale: It is an essential attribute of the states’ retained sovereignty that they remain independent and autonomous within their sphere of authority.

· Basis: Relies on general, non-textual principle of state sovereignty, not on any specific clause.  He refers to 10A only in passing.

· Significance: Seems to stand for the proposition that Congress may not:
· Force a state to legislate/regulate in a certain way. (NY v. US. too)
· Require state executive-branch personnel to perform even ministerial functions.
· NOTE:  Leaves open possibility of commandeering lower-level officials for ministerial purposes

· Gregory v. Ashcroft ( Ct held that a state law requiring mandatory retirement for judges over 70 did not violate 14A EP or the ADEA.

· Rationale:  
· Missouri has 10A right to set qualifications for office
· Rational basis employed – older judges less capable

· Judges do not fit in exception b/c they are appointed and then subject to re-elections  (exception for elected officials only)

· Court requires clear statement of intent for ADEA to apply to judges.  Otherwise, the ADEA doesn’t.

· Clear Statement Rule:  Congress must make a clear statement that it is altering the “usual constitutional balance” b/w states and fed. gov. in the language of the statute itself.  Otherwise, it will be interpreted not to.

· Problem:  How clear does it have to be?  What about expresio unis?  By applying to some officials, seems to exclude others.
· Benefit:  Makes federal legislation that involves states harder to enact (ie protecting states).
· NOTE:  Isn’t this in conflict with Garcia?

· Open Question:  10A Basically Undone by Tax + Spending Power?
· Control over purse strings: Congress could get around problem by conditioning state’s or local gov’s receipt of federal funds on its officials’ willingness to do federal bidding. South Dakota v. Dole (see below)

· This is also a check on the fed. gov. – they have to put their money where their mouth is; Congress less likely to abuse and pass stupid laws.
NOTE:  Separation of Powers

Legislature
· 10A( Any power not expressly given to the federal government is reserved to the states.

· See US v. Butler ( There was no enumerated power to support the Agricultural Adjustment Act.  Therefore, the power was delegated to the states, and Congress encroached on the territory of the states.
· Prigg v. Pennsylvania ( Struggle b/w northern, anti-slavery states who wanted to ignore the provisions of the Fugitive Slave Act, southern states (who wanted the FSA to be enforced), and the Fed.  
· Holding: Federal Law is supreme to State Law

· In an area of legislation like this, 2 approaches: (1) Only states have power to act OR (2) States + Fed. have concurrent Jx as long as the two don’t conflict
· In Schechter Poultry Corp. v. US, SCOTUS expressly rejected the idea that the federal gov. has the right to meddle in state affairs to avoid the race to the bottom.

Executive
· Much of the president’s power is implied through Article II, § 2.

1. The president may not make laws; he may only carry them out.  Youngstown 
· Threshold question:  Is there federal power (at all) to do this?  Is there a relevant grant of executive power in the Constitution (mostly but not explicitly to be found in Art II)?

· There are 3 categories of president’s power (Youngstown – Jackson concurrence):

1. Maximum authority: Where president acts pursuant to an express or implied authorization of Congress.

2. Minimum authority: Where president acts in contradiction to express or implied will of Congress.

· Strong presumption against Pres – he is taking Congress’s power

· Jackson says President’s steel seizure order in Youngstown is this type.

3. Zone of twilight: Where president acts in absence of either congressional grant or denial of authority.  He and Congress may have concurrent authority, or the distribution of authority may be uncertain.

· Ex:  Louisiana Purchase, Emancipation Proclamation (does Congress’ rubber stamp after-the-fact make a difference?)

· It is well-settled that the president may commit our armed forces to repel a sudden attack on the US itself.  
· Prize Cases - Lincoln orders blockade, seizure of ships.
· Ex Parte Quirin – President can order military tribunals for Nazi spies. 
Tax and Spending Clause
Art. I, § 8:  “Congress may tax and/or spend to achieve the general welfare,” even if no other enumerated power is being furthered.  US v. Butler.
· Congress can tax, but must be genuine revenue-raising, not regulation in disguise.  Butler
· 10A does not prevent Congress from using spending power in areas of local interest.

· Achievement of otherwise disallowed objectives: If Congress could not achieve objective X by direct regulation because that would lie beyond its enumerated powers, it could use its conditional spending power to achieve that result indirectly by, e.g., depriving the states of money if they do not achieve the regulatory result.  SD v. Dole.

· Conditional spending is subject to the following restrictions (SD v. Dole):

· Expenditures have to be in pursuit of the general welfare.

· Congress must state the conditions clearly.

· Conditions have to relate to the federal interest in the national program.

· Expenditures cannot violate any independent constitutional requirement.

· Can’t be so much money so as to constitute compulsion (5% of highway funding is not enough)

· Easy way to get around 10A commandeering problem in Printz, NY v. US
· Power to tax = power to destroy.  Bailey v. Drexel Furniture
Contract Clause
Art. I, §10: “No state shall…pass any…Law interfering with the Obligation of Contracts.”
· Contract Clause does not apply to the federal gov.

· Certain conduct attacked under the Contracts Clause will be judged by the intermediate standard of review.  Lochner
· Lochner - striking down NY law setting max of 60 hr/wk for bakers
· Controversial – Ct reading “Freedom to Contract” into 14A SDP

· Adkins – striking down a minimum wage law for women
· Both overruled by West Coast Hotel
· During/after Reconstruction, there was an idea that the federal gov. should protect freed slaves’ right to contract and nothing more.

· Contracts Clause analysis is about the power of states to enact legislation interfering with the free market in K terms.

· While the Contracts Clause cannot be used for naked redistributive purposes, it can impair the obligations of Ks for the general public interest.  Blaisdell.

· Ct held that the state (Montana) had at least the right to temporarily delay enforcement of a mortgage’s literal terms where vital public interests would otherwise suffer (victory for Roosevelt’s New Deal)
· Contract Clause exists to “tie hands” of gov.
13th Amendment

· Unlike 14A+15A, 13A is not limited to gov. action – applies to private actors
· Unclear whether Congress can use the 13A to curb private discrimination based on non-racial grounds (e.g., ancestry, ethnic background, religion, etc.) 13A.
· Probably not – must apply to race/involuntary servitude (not gender, etc.)

· Text:

· § 1: “Neither slavery nor involuntary servitude…shall exist within the United States”
· § 2:  “Congress shall have power to enforce this article by appropriate legislation”
· In Slaughterhouse Cases, Ct would not extend 13A beyond eliminating slavery.

· Meaning of ending slavery = free labor?  Ct says “No - freeing blacks only.”

· Congress, under 13 § 2, has the power to pass all laws necessary and proper for abolishing the “badges and incidents” of slavery. Civil Rights Cases
· What qualifies as a badge or incident of servitude/slavery?  
· Racial discrimination in public accommodation is NOT badge/incident of servitude, neither are restrictions on the rights of movement of free blacks.  Civil Rights Cases (not the case anymore)
· “Mere discrimination on account of race or color were not regarded as badges of slavery”

· Note:  State only liable for action (not inaction) Civil Rights Cases
· The concern here was lynchings – Congress wanted to prevent private actors from lynching blacks
· Separate railcars are not badges or symbols of servitude.  Plessy v. Ferguson
· Examples of badges and incidents of slavery:

· Racial discrim. in sale/rental of property. Jones v. A. H. Mayer
· Compulsory service

· Restriction of property rights
· Restriction of K rights

· Standing in Court (Dred Scott legacy)

· NOTE:  Under Jones, Congress has more power than SCOTUS to eliminate badges + incidents of slavery under 13A (but still subject to judicial review)
14th Amendment
· Exam Tip:  If given a classification/right that we haven’t dealt explicitly with (ex:  handicap access to courtrooms (Lane)), run it under EP, SDP and EP/SDP hybrid (Plyler)

· Purpose: To enforce equality before the law.  (Overturns Dred Scott)
· Text:

· § 1: 
· Citizenship Clause (1) – broad def. of citizenship, overruling Dred Scott
· Due Process Clause (1) – prohibits state and local gov’s from depriving persons of life, liberty or property w/out “due process” (ie certain steps to ensure fairness) (state – 14A, federal – 5A; dif. statutes, same req’s)
· Equal Protection Clause (1) – states must provide equal protection to all
· § 5:
· Congress has power “to enforce, by appropriate legislation” this article

· NOTE:  This was intended to change the federalism balance
· Applies Only to Gov. Action – N/A to private actors
· “Reverse Incorporation” – 14A rights apply to STATE+FEDERAL gov. under 5A – see, e.g., Adarand
· SCOTUS first held that 14A rights only apply to gov. action in the Civil Rights Cases.  The case produced 3 holdings:
1. Applicable solely to gov. action: Ct says guarantees of EP and DP apply solely to state action.  

a. Still valid today:  Cts will not find private action to violate 14A guarantees

2. Congress w/out power: Ct held that § 5 of 14A (power to enforce these guarantees) did not authorize Congress to regulate solely private conduct
a. Ex: Morrison - VAWA could not be justified under § 5 b/c regulating private actors (football players)

3. 13A N/A: Ct conceded that 13A applies to private as well as state conduct, since it bans slavery and involuntary servitude
a. Today, 13A still only applies to conduct involving actual peonage.
· Exceptions:
· Interference with state officials: Under § 5, Congress can prohibit private individuals from interfering with state officials’ attempts to furnish EP or DP.  
· Private-state interaction: Where a private party acts in conjunction with a state official, Congress may punish the private conduct.
· Basic Outline for a § 5 violation claim (challenging the constitutionality of a FEDERAL statute seeking to enforce a 14A right)
· Step 1:  Determine the Right is guaranteed under § 1 (could be SDP, EP, SDP/EP)
· Step 2:  See if there are violations of that right 
· Must be by gov. actor 
· Must be real-world examples
· Inaction vs. action distinction (see below)
· O’Conner in Boerne – being too strict about finding violations is stupid – makes Congress pass super broad statutes so there are enough violations
· Step 3: Ask if legislation is congruent & proportional (Boerne) to remedy violations 
· Battle b/w Cong and SCOTUS over “One Way Ratchet” (Katzenbach v. Morgan) – does Congress have power to interpret 14A as long as it is more protective of 14A rights than what SCOTUS says?  Boerne says “no” and creates C&P test to prevent Congress from doing so.
· Congruence goes to legitimacy of Congress’ ends – is what Congress is preventing or remedying really a violation of 14A?
· Is Congress prescribing the incorrect standard of review?

· “hot triggers” - If answer is “no,” § 5 fail.
· Discrimination trying to stop = state action?  See Civil Rights Cases.  
· SDP Cases:  correct standard of review (ie fundamental vs. non-fundamental)?  Lane
· EP Cases:  Discrimination trying to stop = intentional?  Boerne, WA v. Davis, Feeney
· EP cases:  Discrimination determination = correct standard of review?  Boerne, Kimel, Garrett
· Proportionality goes to whether its means are properly tailored to those ends.
· In other words, Congress cannot expand the substantive sweep of 14A.
· SCOTUS seeking to prevent Congress from legislating to interpret substantive parts of 14A.
· See if law is overly inclusive (prohibits OK conduct) and if it actually fixes the problem
· Note:  C+P test may apply to 15A § 2 as well, but unclear.
· Examples (all federal laws enacted under § 5):
· Boerne (NOT OK) – RFRA struck down
· “congruence” problem – RFRA making substantive change to Constitutional protection (basically applying SS where SCOTUS has said it does not apply).
· “proportionality” problem – too broad; concern that RFRA will affect legit. laws (not intentionally harmful)
· 10A violation – intrudes on traditionally state realm
· Costs of RFRA exceed pattern of unconstitutional conduct
· Morrison (NOT OK) – VAWA struck down
· VAWA struck down under commerce power (before Boerne test)
· Would fail  “congruence” – Congress cannot create 14A-based remedy for a private party’s action (14A applies to gov. only)
· Note:  dissent argues state failed to prosecute
· Kimel (NOT OK) – ADEA struck down
· “congruence” – ADEA subjects age discrimination to heightened scrutiny but SCOTUS said rationality = correct test.  So most of the state actions don’t violate 14A
· “proportionality” – ADEA is overly broad – sweeping in constitutional as well as unconstitutional conduct
· Alabama v. Garrett (NOT OK) – ADA struck down
· “congruence” – ADA says heightened scrutiny for disability-based determinations, but SCOTUS said rationality review (Cleburne)
· “proportionality” – ADA is overly broad – sweeping in conduct that would pass rationality review.
· Hibbs (OK) – FMLA upheld
· Seeking to protect women who disproportionately have to leave work for family or medical reasons
· “congruence” - gender discrimination = intermediate scrutiny.  Women harmed by employers = 14A violation.
· “proportionality” - no § 5 issue.
· Lane (OK) – ADA upheld
· “congruence” – handicapped being unable to get into court = violation of EP (access to courts = fundamental right)
· “proportionality” – ADA court access req OK under § 5
· SC v. Katzenbach (OK) – VRA confined to flagrant regions only
14A:  Due Process

14A § 1:  “nor shall any State deprive any person of life, liberty, or property, without due process of law”
· Substantive due process limits the power of the gov. to regulate certain areas of human life.

· Procedural due process imposes certain procedural requirements when it takes an individual’s life, liberty, or property.  
· Though courts have interpreted them identically (through “reverse incorporation”)
· 5A DP officially pertains to the federal government.

· 14A DP officially pertains to state action through selective incorporation.
Substantive Due Process
· Substantive DP involves violations of rights
· Purpose:  Protecting minorities from majorities?  Dealing w/ dead hand of past? 
· Exam Tip: If fact pattern suggest state or federal gov. is taking away something that could be considered life, liberty, or property, then entirely apart from the issue of whether the gov. has used proper procedures, ask if the gov., by doing this, violated the individual’s substantive interest in life, liberty, or property. 
· Basic outline for a SDP claim (ie challenging a FEDERAL or STATE statute that infringes on SDP rights)
· Step 1:  Determine the right guaranteed under § 1 

· Examples:  
· Right of privacy (Griswold)
· Right to Marriage (Loving) (dicta?)
· Right to use Contraception (Griswold)
· Right to Abortion pre-viability w/o undue burden (Casey)
· Note:  undue burden, not SS
· Right to Intimate Sexual Conduct (Lawrence)
· Note:  rational basis, not SS

· Right to Vote
· Right to Travel
· Economic Rights
· Social Rights
· Right to Contract
· Step 2:  Employ standard of review, depending on nature of right being impaired

NOTE:  THIS TWO-TIERED APPROACH IS NOT ALWAYS THE CASE – SEE LAWRENCE (appears to be fundamental right, but court does not apply SS)

· Non-fundamental rights: rational basis (law must be rationally related to a legitimate gov. interest) 
· Ex:  Social, Economic, Contract rights (see below)

· Deference to the legislative judgment = extreme, virtually no scrutiny at all.  (*not usually fatal)

· Lawrence is here – homosexual relations a right, but not a fundamental right? 
· Fundamental rights: strict scrutiny (law must be narrowly tailored to a compelling gov. interest) (*usually fatal) (see below)

· Ex:  Sex, marriage, privacy (except gay rights), child-rearing

· SS very strict.  Few statutes can meet test, showing that:

· State’s objective is compelling AND

· It cannot be achieved in a less-burdensome way
Non-Fundamental Rights (Economic Rights)
· Test for STATE or FEDERAL violation of economic rights = Rational Basis:  There must be a rational relationship between the statute and a legitimate state objective. 
· Very easy for economic regulation to survive.  Only 2 req’s to conform with SDP:

1. State must be pursuing a legitimate state objective.
a. Any health, safety or general welfare goal comes within the state’s police power and is thus legitimate.  West Coast Hotel
2. Must be a minimally rational relation between the means chosen by the legislature and the state objective.  
a. Ct presumes the statute is constitutional unless the legislature has acted in a completely arbitrary and irrational way.
b. NOTE: Legislature need not have actual purpose motivating legislation
· Slaughterhouse Cases ( Regulation of butchers held to be legitimate state objective (keeping nasty butcheries out of the city) and means chosen (monopolization of slaughterhouses) was rationally related to the state objective.
· Abridgements of the liberty of K were held to violate SDP in Lochner.  But this case was obliterated by the New Deal line of cases.

· No deference to legislative fact-finding in Lochner (changed in New Deal period)
· Lochner test:

1. Close fit: Very close fit between statute and its objectives.

2. Relation to fundamental interests: Health and safety regulations were OK, but readjustment of economic power/resources was not.
· Beginning of application of rationality review to economic rights: Modern approach, discarding Lochner, was hinted at by Nebbia, but occurred in West Coast Hotel 
· Nebbia: Ct said DP req’d only that the law not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained (formulation of intermediate scrutiny).

· West Coast Hotel: Ct upheld a state minimum wage law for women under rationality review, explicitly overruling Adkins, ending Lochner era.
· Presumption of constitutionality: In US v. Carolene Products, Ct said a presumption of constitutionality applied in the case of an economic regulation challenged under DP.

· Starting in Williamson v. Lee Optical, the Court became willing to hypothesize reasons the legislature may have acted.  

a. Current standard of judicial review for economic regulation as articulated in Williamson v. Lee Optical: The law need not be in every respect logically consistent with its aims to be constitutional.  It is enough that there is an evil at hand for correction and that it might be thought that the particular legislative measure was a rational way to correct it.
· *NOTE*  Right to homosexual sex = non-fundamental?:  Lawrence – basically saying homosexual relations are a right, but not a fundamental right (applies rationality review).
Fundamental Rights
· Test for violation of fundamental rights = Strict Scrutiny
1. State’s objective must be compelling AND
2. The relation b/w that objective and the means must be very close so that the means can be said to be necessary to achieve the end.
· Which rights are fundamental rights:
1. Examples:

a. Sex

b. Marriage

c. Child-bearing

d. Child-rearing (BUT size of family does not entitle to more welfare - Dandridge)
e. Education = fundamental right?  Rodriguez – NO, Plyler – YES.
i. NOTE:  Ct in Plyler (children of illegal immigrants must pay $1000 tuition) basically employs Intermediate Scrutiny under a SDP/EP hybrid.
ii. Open Q:  How minimal can education be and still pass muster?

2. SCOTUS has treated most fundamental interests as falling w/in the right to privacy.  In many instances, a more descriptive term might be the right to personal autonomy.
· In the Civil Rights Cases in 1883, the outcome hinged on the action/inaction distinction ( whether a state could violate someone’s rights through inaction as well as action.  SCOTUS says state action is req’d (otherwise you could hold the state liable for not legislating against lynching).
· Birth Control: Griswold
· Ct declined to make explicit use of SDP.  Instead, the opinion found that several of the Bill of Rights guarantees create a penumbra or zone of privacy right.

· Problems with Griswold:

· Penumbra theory tenuous, at best: Douglas, in articulating his penumbra theory, points to particular aspects of the right of privacy in 2A, 3A, 4A, 5A.  He then concludes that, under these, a general, complete right of privacy must dwell.
· No search at issue: Douglas’s main privacy rationale was that the statute would require possible searches of the marital bedroom.  But the heart of the case was the giving of counseling about birth control use.

· The property/personal rights distinction: The Douglas opinion declined to use SDP analysis and explicitly rejected the choice of using a Lochner-type approach.  Instead, Douglas used the penumbra theory as a way of protecting personal rights (like the right of privacy), while not having to give equally strict scrutiny to economic or property rights (problem:  penumbra theory seems equally applicable to many property rights).
· Abortion:  Roe v. Wade

· Ct held a woman’s right to privacy = fundamental right under 14A, deriving from the concept of personal liberty in the DP Clause.

· Rationale: Right of privacy.

· Standard of review: SS for a fundamental right.

· Countervailing state interest: Ct found that the state had two interests:

· Protecting the health of the mother 
· Protecting the viability of the fetus
· Fetus is not a person: Ct explicitly rejected the argument that the state had a compelling interest in protecting the fetus as a person as the term is used in the 14A.

· Precise holding: The actual holding divided pregnancy into 3 trimesters:

· First trimester: During the first trimester, a state may not ban, or even closely regulate, abortions.  Decision up to mother and physician

· Rationale: At present, mortality rate for mothers having abortions in the first trimester = lower than rate for full-term pregnancies, so state has no valid (or at least no compelling) interest in protecting the mother’s health by regulating first trimester abortions.

· Second trimester: During the second trimester, the state may protect its interest in the mother’s health, by regulating the abortion procedure in ways that are reasonably related to her health.

· No protection of fetus: But the state may protect only the mother’s health, not the fetus’s life, during this period.

· Third trimester: At the beginning of the third trimester, the Ct stated, the fetus typically becomes viable (capable of meaningful life outside mother’s womb).  After viability, the state has a compelling interest in protecting the fetus.  It may therefore regulate, or even proscribe, abortion.  However, abortion must be permitted where it is necessary to preserve the life or health of the mother.

· Criticisms of Roe:
· Weighing of relative values: Allows abortion for mother’s health purposes after viability, meaning that mother’s interest > fetus interest.  

· Use of privacy: What the Roe Court calls privacy is not what most people understand by that term.  (Autonomy might be a better term.)  Penumbra theory in Griswold has to be stretched to cover Roe.

· Lack of abstractness: The Roe decision, with its division of pregnancy into 3 trimesters, each with its own rules, was obviously a very specific one.  Ct can be criticized for not articulating a precept of sufficient abstractedness to lift the ruling above the level of politics/medicine.

· Response in Casey: These concerns seem to have contributed to the rejection of the trimester system in Casey.  The trimester approach has been replaced by a rule that abortion may not be unduly burdened.  This is a more abstract rule, less subject to being weakened by new medical developments.

· Judicial legislation: Concern that the Ct makes all sorts of factual assumptions about the present state of medicine, which may not be true for all areas of the country.  These kinds of factual and perhaps even value decisions might be better left to the legislature.
· The modification of Roe by Casey: Roe was partially overruled by Casey.

· States may now restrict abortion pre-viability as long as they do not place an undue burden on the woman’s right to choose (lower standard than SS).

1. Def. undue burden:  a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.

· Abortion is no longer a fundamental right
· The trimester framework has been abandoned.

· Joint opinion: Reaffirmed the “central holding” of Roe, which it saw as:
· Recognition of the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the state.

· Confirmation of the state’s power to restrict abortions after fetal viability, if law contains exceptions for the woman’s life or health.

· Recognition of the state’s legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus.

· Doctrine of stare decisis played a key role in the joint opinion.

1. Roe was not workable (arg. Against stare decisis)

2. Women were relying on the Roe holding

3. Novel argument made by SCOTUS:  Concern about overturning Roe – “too important to fail” (Roe settled an important constitutional question and overturning would undermine legitimacy of SCOTUS and country)
a. 2 such examples “in our lifetime”: Roe and Brown
b. But couldn’t this same rationale have upheld Plessy?
c. Did SCOTUS miss its opportunity for a Brown-like reversal here?

· Scalia’s dissent: Scathingly decried the majority opinion for two reasons:

1. Constitution says nothing about this issue.

2. Long-standing traditions of American society have permitted abortion to be legally proscribed.

3. “Undue burden” standard is unworkable

· Significance of Casey:
1. Abortion as protected interest: The case seems to ensure that a woman’s right to decide whether to terminate her pregnancy will be an interest that receives special constitutional protection (but not as much as fund. right).
2. Regulations easier to sustain: On the other hand, provisions that in some way regulate the abortion process are much more likely to be sustained than they were prior to Casey.

a. Cf. Stenberg v. Carhart: Ct struck down Nebraska’s ban on partial birth abortion b/c:
i. Lack of health exception: The statute did not contain an exception allowing abortion when necessary to protect the health of the woman (majority believed Casey req’d)
ii. Might cover D&E method: The statute’s ambiguous language might be construed to cover the more common D&E method of abortion.  The mere possibility that the statute might be so construed was enough to constitute an undue burden on a woman’s abortion rights because practitioners might be reluctant to use the method lest they be prosecuted for a felony.

iii. Significance of Stenberg: Case indicates that SCOTUS will closely scrutinize state efforts to regulate abortion procedures, especially if pre-viability.
b. BUT SEE Gonzales v. Carhart:  SCOTUS upheld federal law banning partial birth abortion, passed in response to Carhart
3. Future of Roe: The central holding of Roe, upheld in Stenberg, hangs on by a single vote.

4. Future of a woman’s right to choose: As a result of Casey, the states clearly have vastly greater leeway to regulate the abortion process than they had before the composition of the Court shifted in the late 1980s.
a. No right to ban: The state may not completely ban pre-viability abortions
b. No longer an absolute requirement for health of the mother exception?  See Gonzales v. Carhart
c. Restrictions: States may enact lots of restrictions as long as these do not unduly burden (“place substantial obstacles in the path of”) a woman’s right to choose an abortion pre-viability.  In addition to those upheld in Casey itself (parental consent, waiting period, informed consent, gov. reporting), these might be upheld:

i. Type of setting

ii. Public facilities

iii. Types of abortion allowed.

1. Cf. Stenberg
iv. Parental consent for minors’ abortions beyond what was permitted by Casey.

d. Protection of a very young embryo: One thing that seems clear from Casey is that there is no constitutional difference now between an abortion in the first week of pregnancy and an abortion in the last week before viability.  B/c trimester framework of Roe has been overturned, only significant dividing line = viability.
· Public funding of abortions:
· In Maher v. Roe, Ct held that a state may refuse to provide Medicaid funding for non-therapeutic abortions (abortions not necessary to save the mother’s life), even though it gave Medicaid financing for the expenses of ordinary childbirth.

· In Harris v. McRae, Ct held that the state could refuse to fund medically necessary abortions.  The existence of a constitutionally protected right did not obligate the gov. to grant the funds needed to exercise that right.
Homosexuality

· Lawrence:  A person’s sexual conduct – apart from any issues of procreation or family life – will now receive SDP protection.  It is a right (but not a fundamental right?)
· The majority said that liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.  The instant case involves liberty of the person, drawing on precedent from Griswold
· Holding: States may not ban private homosexual conduct b/w consenting adults
· Overruled Bowers (which upheld a GA anti-sodomy law) b/c:

· Historical analysis was wrong or, at best, overstated.

· There was an emerging recognition of a liberty interest in sex.

· Other countries (e.g., EU) recognized even before Bowers that the gov. should not bar private homosexual conduct.

· States were overturning anti-sodomy laws or were not enforcing them.

· Casey (SDP) and Romer (EP) had already eroded the power of Bowers.
· Standard: Applies rationality review (but right to privacy has always been SS!)
· Significance:
· Anti-sodomy laws that apply to heterosexuals as well as homosexuals: Probably strikes these down too, especially since Kennedy didn’t decide to go for an EP approach (this just applied to homosexuals).

· Gay Marriage: Explicitly reserved for another day by Kennedy.

Procedural Due Process

· The DP Clause does not bar the gov. from procedural irregularities.  If the gov. is not depriving someone of life, liberty or property, it can be as arbitrary or unfair as it wants.

· Procedural DP is only a right when gov. action involves an individualized determination.  Goldberg v. Kelly (terminating welfare payments w/out a hearing NOT OK), Mathews (terminating disability benefits w/out a hearing IS OK) – nature of benefit being deprived can be dispositive.
14A:  Equal Protection

14A, § 1: “No state shall make or enforce any law which shall…deny to any person within its jurisdiction equal protection of the laws.”
*Only implicated when the State or Federal gov. makes a classification.*
NOTE:  Title VII of the Civil Rights Act of 1964 prohibits discrimination of employees based on race, color, religion, sex or national origin.
· What the Clause Guarantees: similarly situated ppl will be treated similarly.
· Key Concepts:

1. Classifications: The Clause imposes a general restraint on the gov. use of classifications based on race, but also those based on sex, alienage, illegitimacy, wealth, or any other characteristic.

2. Applies to State + Federal gov’s (but not private actors): The direct text of the Clause applies only to state gov.  But the federal gov. is also bound by the same rules of EP – the 5A DP Clause is interpreted to include all restrictions placed on state gov’s (“reverse incorporation”)
3. Three levels of review:
a. Strict Scrutiny: Ct gives SS to any statute that is based on a suspect classification that impairs a fundamental right.  Where SS is invoked, the classification will be upheld only if it is narrowly tailored to promote a compelling governmental interest.  
i. Suspect classification (see discussion below)
1. FN4 of Carolene Products (“discrete and insular minorities”).
a. Groups that have historically been unsuccessful at protecting their interests in the political process.
2. Must be *purposeful* and *invidious* (see discussion below)

a. Discriminatory intent req’d (not just effect – Davis, Arlington Hts)
3. Examples of Suspect Classes:
a. Race.  Loving
i. Discrimination against any racial group merits SS, even if that group has never been the subject of widespread discrimination.

b. National origin.  Korematsu (or is this about race?)
c. Religion.  Carolene Products
d. Alienage
ii. Fundamental right (See SDP above)
1. Right to welfare
2. Right to education
3. Right to abortion
iii. NOTE:  Strict Scrutiny is normally fatal: Once the Court decides that a suspect classification is involved and that SS must be used, the scrutiny is almost always fatal to the classification scheme.

1. Except: University admissions. ( Grutter v. Bollinger
2. From Korematsu to Grutter no cases involving a racial or ethnic classification were upheld using SS, but it may be getting easier.

iv. NOTE 2:  Ct will not hypothesize purpose
b. Intermediate scrutiny: This level is for semi-suspect classifications.  Under IS, the means chosen by the legislature (i.e., the classification) must be substantially related to an important gov. objective.

i. The Court will look only at the objectives which actually motivated the legislature, unlike w/ rationality review (where Ct can imagine some).

ii. Evidence of discriminatory intent req’d (not just effect - Feeney)
iii. Applies to Gender classifications.  Craig v. Boren, VMI (see below)
1. Same standard of review is used whether the sex-based classification is invidious (intended to harm women) or benign (intended to help women).

c. Rational basis review: This standard applies to all classifications that are not based on a suspect or semi-suspect classification (and do not impair a fundamental right – see SDP section above).  Under this standard, the classification will be upheld so long as it is conceivable that the classification bears a rational relationship to a legitimate governmental objective.  *Almost every classification survives this easy review*
i. Ct will look at hypothetical objectives for passing the legislation, which need not have been the legislature’s actual motives.

ii. Example:  Age
iii. Rational basis “with bite”: Occasionally, the Court has examined legislation that it finds to have been motivated by animus or hostility towards a politically unpopular group.  The Court has been willing to strike down such legislation even though rationality review is used.

1. One or both of these rationales is usually used:

a. That the desire to harm an unpopular group cannot be a legitimate gov. objective.

b. There is no rational relation b/w means + ends
2. Examples:

a. Sexual orientation.  
i. Romer v. Evans:  SCOTUS (led by Kennedy) struck down a CO constitutional amendment preventing the state or any of its cities from giving protected minority status to homosexuals.  Ct found the measure flunked rationality review on 2 bases:

1. No legitimate state interest being served (public morals, etc.).

2. Means (cons. amendment) not rationally related to the interests asserted.
3. EP/SDP synthesis? Can’t limit access to political process w/ intimate sexual relations for politically unpopular group?

ii. O’Connor (Concur) in Lawrence – anti-sodomy laws singling out homosexuals (should be EP case)

b. Gay Marriage

i. Goodridge (Mass. State Ct):  can’t deny marriage to gays in Massachusetts.

1. Means employed (denying gays right to marriage) NOT rationally related to state interest (public morals, procreation, childrearing, preserving resources)

c. Disability
i. City of Cleburne: Ct refused to make mental retardation a semi-suspect classification (MRs not politically powerless), but it still applied more rigorous scrutiny than rationality review.
d. Voting Rights(?)
i. Bush v. Gore – doesn’t involve traditionally disfavored group, but seems more than rational basis.  Problem:  No uniformity in votecounting across counties during recount.

4. Suspect classifications: How Cts conduct this analysis:
a. Purposeful: SS only applied where the differential treatment of the class is intentional by the gov.  If the gov. enacts a statute or regulation there merely has the unintended effect of burdening, e.g., blacks more than whites, the Court will not use SS.  Washington v. Davis (overturning Griggs), Arlington Heights
· Purposeful discrimination may appear in any of 3 ways:

1. Law discriminates on its face (i.e., by its explicit terms)

a. Strauder v. West Virginia (no blacks allowed on jury)

b. Where a law is found to be facially discriminatory, the Court will not require showing of discriminatory impact.

2. Law, although facially neutral, is administered in a discriminatory way.

a. Yick Wo v. Hopkins
3. Law, although neutral on its face and applied in accordance with its terms, was enacted with a purpose of discriminating, as shown by the law’s legislative history, statements made by legislators, the law’s disparate impact or other circumstantial evidence of intent.

a. Washington v. Davis
b. Arlington Heights

· NOTE:  Disparate impact of law/practice alone demonstrates intent? 
· Griggs (1971) - YES 
· Davis (1976) – NO (but is a factor for helping find intent)
· Arlington Heights (1977) – NO

b. Invidious: The discrimination must also be based on prejudice or tending to denigrate the disfavored class.

i. “The law may not… give effect to private prejudices.” Palmore
1. Palmore:  Closed schools to avoid integration
ii. Rationale: Ordinarily, groups will protect themselves through the use of the political process, but:
1. These groups don’t usually have very much political power b/c past discrimination has kept them out of voting system; AND
2. Even if the minority votes in proportion to its numbers, the majority is likely to vote as a block against it b/c of the minority’s extreme unpopularity.

iii. Discrete and insular minorities (Carolene Products FN 4) are so disfavored and out of the political mainstream that Cts must make extra efforts to protect them b/c political system won’t.
iv. Traits showing suspectness:
1. Immutability

2. Stereotypes

3. Political powerlessness
4. Discreteness of characteristics (obviousness)

5. NOTE:  Less-educated people are not a suspect class.  Rodriguez
5. Race-conscious affirmative action: Gov. programs that attempt to assist racial or ethnic minorities and do so in explicitly racially or ethnically conscious ways, are also subject to SS.  Adarand (see Affirmative Action below)
Race-Based Classification

Educational Discrimination
· Brown v. Bd of Education decided that separate could never be equal, although it did not expressly overrule Plessy.  Ct did not rely on the legislative history of the 14A as one might have suspected.  There are 2 possible bases for the ruling:

1. Social science evidence.  We don’t want to think this was the real basis, b/c social science evidence is so open to challenge and has an uncertain life expectancy.

2. Freedom of association.  Blacks and whites should be allowed to freely associate.
a. Drawback: Then we must acknowledge the countervailing right of ppl not to associate with those with whom they do not wish to associate.
· In Brown II, the court did several significant things:

1. Gave federal district courts primary responsibility to supervise desegregation b/c of:

a. Proximity to local conditions

b. Possible need for further hearings.

2. SCOTUS gave no guidelines for carrying out desegregation.  Instead, it directed district courts to use general equitable principles.

a. Freedom of choice plans NOT ENOUGH – must actively desegregate.  Green v. County School Board ( this was the first time SCOTUS emphasized the effect of the desegregation measures and not just the intent.
· Fed up w/ South resistance to integration – measures taking too long

b. If official segregation ever existed, good intentions on the part of the school board were insufficient.  (This doctrine is still in place today).
3. Desegregation ordered to be implemented w/ all deliberate speed ( open standard.

a. In Cooper v. Aaron, Little Rock school district not granted a delay in desegregation after the governor called out the Nat’l Guard.  This suggests that there had to be a good faith attempt to integrate + no hostility.  

b. Cooper stands for the proposition that having entered into a compact to form the Union, the states do not retain a right to assert their sovereignty to trump unwanted federal action – lesson of Marbury
· In Swann v. Charlotte-Mecklenburg Board of Education, the Ct ruled:

1. The federal courts may not order a school board to adjust the racial composition of any of its schools (no matter how great the racial imbalance) unless there has been a finding of de jure segregation.

a. De facto segregation (occurs through society/income) vs. de jure segregation (occurs through gov. action, either statutory or nonstatutory)

i. Problem defining de jure segregation: Zoning and loan policies count?

b. De jure/de facto distinction sustained in Green, Keyes, Milliken
c. Courts can impose within-district busing if de jure segregation.  Swann
d. Even if there was de jure segregation, the remedy cannot include suburban school districts unless there was a cross-district wrong.  Milliken
i. “The scope of the underlying remedy is determined by the nature and extent of the constitutional violation.” – Milliken 
e. NOTE:  In dicta, Swann implies that school authorities have broad power to voluntarily implement desegregation in K-12 levels, even absent de jure segregation (but courts can only force it if de jure).  Unclear if this is the case.

i. WA v. Seattle – can schools voluntarily desegregate like this?  Open Q

2. In determining a remedy, the district court may consider the ratio of black to white students in the district, but may not require every school to have precisely that ratio.

3. The fact that one or more schools are completely or almost completely single-race does not necessarily mean that desegregation was not accomplished.

4. Rezoning is OK, and you can even make non-contiguous zones.  But you cannot do this unless there was de jure segregation (same w/ busing).

5. Busing OK if it doesn’t hinder the health of students or the educational process.

a. Busing upheld in Keyes (Powell (dissent) says eliminate de jure/de facto stuff)

b. Busing overruled in Milliken (Marshall concerned about “White Flight”)

6. Once the effects of official segregation have been even temporarily remedied, later imbalances caused by changing residential patterns or other non-official conduct may not be cured by federal court order.  The school board can cure them if it wants to.

· In Parents Involved, the voluntary desegregation practices of 2 different districts (Seattle (never Ct-ordered desegregation) and Louisville (Ct-ordered desegregation ended in 2000)) were struck down by SCOTUS.
1. Facts

a. Seattle:  Use race as (2nd of 3) tie-breaker in oversubscribed schools (based on racial demographics of area); 

b. Louisville:  Parents choose school, if outside balance, placement to keep black students b/w 15-50% of each school
2. Holdings:

a. Roberts (plurality):

i. No compelling interest

1. Remedial rationale – can only remedy de jure segregation

2. Diversity rationale – this is just racial balancing (Grutter).  Must use a individualized consideration (Grutter and Gratz) w/ race as “plus”

ii. Not narrowly tailored

1. School should have considered alternatives w/ race-neutral criteria (ex:  build schools in black areas, etc.)
b. Kennedy (concurrence):  Integration good; diversity = compelling interest

c. Thomas (concurrence):  Studies show integration hurts minorities

d. Breyer (dissent):  Schools can take corrective measures to combat segregation, even if it is de facto; 3-tier scrutiny scale should be eliminated; 

3. NOTE:  Doesn’t Feeney and WA v. Davis stand for proposition that proxies for race and gender are the same as actually using race and gender?

Affirmative Action

· 3 Areas where AA applied:  Employment, Higher Education
· Strict Scrutiny applies to AA programs (federal or state, benign or malign).  Croson
· Even where an AA program upheld, individualized determinations crucial(not being judged based on your race = being judged as an individual. Adarand
· Note:  for SS, discriminatory intent required (not just discriminatory effect)

· Standard:  “Narrowly tailored to a compelling gov. interest”
· “Compelling gov. interest” (only remedial + diversity rationales accepted so far – “racial balancing” rationale rejected in Bakke):
1. Remedial (employment):  Redressing of clear past discrimination.  Croson
a. Can only be to remedy past de jure (not de facto) discrimination. Green, Keyes, Milliken, Parents Inv
i. Must be strong and specific evidence of past discrimination (nationwide stats NOT enough) Croson
ii. Not enough that minority is under-represented. Croson
b. Discrimination by whom?  (Q in Croson)
i. Particular gov. entity in question – OK

1. What abt gov. inaction to prevent discrimination by private parties?  (Open Q in Croson)
ii. Not the particular entity, but someone in same general domain (same industry) – maybe (3 votes in Croson)
iii. General societal discrimination – NOT OK! Croson
c. Denominator:  Must use # that are presently doing thing compared to # of qualified, not general # of pop.  Croson
2. Diversity (education):  Pursuit of diversity in a student body
a. Compelling interest in diversity in higher education.  Grutter
i. Same w/ K-12 education?  Parents Inv – unclear

b. Single-factor diversity (ie race is only reason you are moving student to another school) NOT OK.  Grutter, Bakke
· “Narrowly tailored”
1. Remedial:
a. Must consider race-neutral alternatives (ie use demographics, location, etc.) and show why they wouldn’t give same results
b. Composition req’s must reflect area pop.  Croson
2. Diversity: 

a. Must be just one factor in individuated consideration. Croson
b. Can’t be tailored to racial balancing based on demographics - % must be linked to pedagogical goals.  Parents Inv.
c. Must have limited duration (Grutter says 25 years)

d. Must consider race-neutral alternatives and show why they wouldn’t give same results. 
i. BUT need not exhaust all possibilities.  Grutter
e. Virtually all quotas or set-asides (or anything that looks like those two) will be struck down.  Bakke, Croson
i. Quota example:

1. Fixed # or proportions of opportunities reserved for certain minorities. Bakke
2. Impose a fixed number or percentage which must be attained or which cannot be exceeded.
3. “Point” system.  Parents Inv (implied)
ii. NOT a Quota:

1. Program w/ aspirational goals

2. Race as “plus” factor (Harvard plan in Bakke)

3. “Critical mass” language.  Grutter
AA in Education
· Grutter and Gratz (Michigan cases) DIVERSITY RATIONALE (ie must provide individual, holistic consideration)
· General holdings:

1. Race-conscious admissions measures receive strict scrutiny and thus must be narrowly-tailored to achieve a compelling objective.

2. The pursuit of diversity in the student body is a compelling objective.

3. A one-student-at-a-time evaluation in which the student’s race is merely one factor among various ones considered is sufficiently narrowly-tailored; BUT
4. Mechanical approaches resembling quotas are not narrowly-tailored.
· Grutter - Ct specifically endorses the view in Bakke that student body diversity is a compelling interest that justifies the use of race in admissions.
a. Ct should defer to University’s decision (O’Connor)
i. Critical mass of minority students = # high enough so the minority students will participate in the classroom and not feel isolated.

ii. Goal of creating diverse elites.

b. Michigan’s plan was narrowly tailored to obtain the compelling interest of a diverse student body.

i. NOT a quota system - no particular # of minorities needed to constitute critical mass.  (Remember: quotas = evil.)

1. Like Harvard plan in Bakke, Michigan had minimum goals for minority enrollment – OK as long as no specific #.

ii. Applicants received a highly individualized, holistic review

iii. Consideration of race neutral alternatives.   Narrow tailoring does not require the exhaustion of every conceivable race-neutral alternative.

c. Sunset period of 25 years ( race-conscious admissions programs must be limited in duration (O’Connor)
d. Dissents:

i. Diversity being used as an aesthetic (Thomas).

ii. No compelling interest in maintaining elite law school.  If the law school wanted to be diverse, it could lower its standards (Thomas).

iii. Naked attempt to achieve racial balancing (Rehnquist).

iv. AA is bad for its beneficiaries (Thomas).

1. Sets students up for failure.

2. Even deserving minorities are marked as undeserving.
· Gratz
a. Point system unconstitutional ( Not narrowly tailored to achieve the school’s interest in educational diversity.

i. Did not conform to Powell’s opinion in Bakke.

ii. SCOTUS skeptical of “administrative convenience” justification for failing to do individual assessment of candidates.
b. O’Connor’s concurrence ( Why did she think the undergraduate system flunked and the law school system passed?

i. Pre-determined points ensured each application could not be individually assessed.

c. Dissent ( Souter and Ginsburg (thought undergrad policy constitutional):
ii. No difference b/w undergraduate and law school approaches, saying they both accomplished the same thing.
2. What do we learn from the 2 cases combined?

a. Use of AA to produce racially-diverse class preserved.
i. As long as admissions officers individually evaluate each applicant’s potential contributions to the class, it is OK.
b. Can’t use points.  Not even a whiff of a quota system!

c. Administrative convenience no excuse for not doing individualized review.

AA in Employment (Minority Set-Asides) 
· REMEDIAL RATIONALE (ie must show past de jure segregation)
· Minority set-asides for, e.g., construction contracts by states and cities (as opposed to the Fed) will be subjected to strict scrutiny and often found unconstitutional.  Croson
· Dissent (Marshall): intermediate scrutiny for benign racial classifications
· Findings that would have been necessary to underpin the AA plan in Croson:

i. Direct evidence that non-minority contractors had systematically excluded minority contractors; OR
ii. Significant statistical differences b/w # of qualified minority contractors available and interested in performing a particular service and the # actually doing work
· What must a public entity wanting to use minority set-asides do?
1. Make very precise findings that there has been past discrimination.

a. If gov. body itself practiced intentional racial discrimination, eradicating those effects = compelling governmental objective.

b. If the gov. body has evidence that others (even private parties) have practiced discrimination in the past, and lack of gov. action will make it worse = a compelling gov. objective.

c. Past societal discrimination in general is insufficient.

2. Goals ( Minority set-asides probably have to be replaced by “soft” racial prefs, if racial prefs allowed at all ( Richmond would have fared better if:

a. It expressed its objective as a goal or preference instead of rigid quota.

b. It used race as one factor among many in deciding how to award contracts. (See also Bakke)
c. Even a goal or one factor among many plan will probably be struck down if:

i. There is no clear evidence of past discrimination.

ii. There is no showing that race-neutral means would be inadequate.

· Public entities wishing to use race-conscious AA measures must identify the specific discrimination, public or private, before using race-conscious relief.  Croson.
· What Adarand and Croson leave unresolved:
· Will Congress receive greater deference than state or local govs?
· Congress may be entitled to make nationwide findings which would allow it to protect some wide-sweeping programs.
· If Congress does get greater deference, it probably has to be for actions taken by Congress itself, not by admin. agencies.
· NOTE:  Scalia concerned about allowing local gov’s to exercise 14A Sec. 5 power.  Croson
· How does AA play out in hiring, lay-offs, promotions, and other employment-related decisions?  Obviously, the plan must be narrowly-tailored for a compelling gov. objective.  Ct has alluded to 5 possible objectives in employment, only some of which would survive SS:

i. Redress of past discrimination

1. By this employer ( yes!
2. Broader ( if in the same industry…maybe.

ii. Societal discrimination ( no

iii. Encouragement of diversity ( sometimes
iv. Balanced workforce ( no

v. Furnishing of “role models” ( no

Gender-Based Classification

· Intermediate Scrutiny applies to gender classifications.  Craig v. Boren
· Standard:  “Substantially related to an important gov. objective”
· “Mere rationality” standard was rejected in Frontiero.  Frontiero actually called for SS, but this was reined in.

· Note:  U.S. v. Virginia (VMI) moves intermediate scrutiny closer to SS – “one woman” idea makes tailoring req. very stringent!

· If there is “one woman” who meets standards, can’t exclude all
· Lack of deference to institution in VMI (compared to Grutter)

· Note:  Compensatory (good) vs. stereotypical (bad):  A gender-based scheme is more likely to be invalidated if it is older, stemming from a traditional, stereotypical or paternalistic way of thinking about gender roles, vs. a newer one intended to combat past discrimination against women.  See U.S. v. Virginia.
·  “Substantially related”
· Under this standard, the means-end fit must be reasonably tight.

· Consider alternatives – see if any non-gender classification possibility are viable

· Close means-end fit furnishes a way of flushing out unconstitutional motivation.  That is, if the state claims that a particular objective was the motivation behind the statute, yet the means is not closely related to the ends, Ct will be justified in suspecting that the asserted motivation was not the real one.
· “Important gov. objective”
· Most interests are considered important.  Exceptions:

· Administrative convenience is NOT ( See Frontiero
· Conservation of scarce resources is NOT

· Providing women, but not men, with a “choice of educational environments” is NOT.  Miss. U v. Hogan
· Note:  the objective must be the one that actually motivated the legislature, as opposed to one articulated after the gender-based scheme is adopted.  See U.S. v. Virginia
· Discriminatory purpose required:
· P must show a discriminatory purpose, not just a discriminatory effect.  Even the fact that legislators may have foreseen the disparate impact is not enough. Feeney
· A legislature’s use of biological factors may have a disparate impact on the two sexes.  Again, only if there is proof that the disparate impact was intended by lawmakers will the statute be struck down.
· NOTE:  Pregnancy discrimination NOT gender discrimination Geduldig v. Aiello
· Court’s refusal to hypothesize purpose: In the intermediate scrutiny area, Ct will not hypothesize a state objective.  Only those objectives which are shown (by the terms of the statute, the legislative history, or otherwise) to have actually motivated the legislature will be considered (as opposed to rationality review).
Congress’s Power to Remedy Constitutional Violations, or to Modify Constitutional Rights

· Broad “remedial” powers: Congress’s power to adopt remedial legislation concerning the 13, 14, 15A is extremely broad.  They can prohibit a state from enacting a particular facially constitutional law (e.g., literacy test for voting) if Congress merely has a reasonable fear that the effect (not the purpose) of the law will be to interfere with a right guaranteed by one of these Amendments.
· Congress can also pass laws making it illegal to do things that SCOTUS has said are legal.  Prime Example:  Voting Rights Act of 1965:
· Precursor to VRA – In Lassiter, SCOTUS says literacy test requirements are OK (not racially discriminatory – apply equally to all)
· Then Congress creates VRA, outlawing literarcy test req’s

· VRA upheld by South Carolina v. Katzenbach.
· Demonstrates that Congress’s remedial powers under 15A permits it to outlaw practices which the Ct would not on its own find to violate § 1 of that Amendment.

· VRA justified by 15A § 2 (enforcement provision of 15A).  

· Northwest Austin Utility District v.  Holder – Ct doesn’t answer question of whether the VRA satisfies the “congruence and proportionality” test under 14A § 5.  Boerne implies that it does.
· Substantial Modifications: Although S.C. v. Katzenbach broadly interpreted Congress’s remedial powers under the Reconstruction Amendments, Congress’s actions were viewed there as being designed to combat past or prospective violations of the Amendments.
· In City of Boerne v. Flores (RFRA involving expansion of church in historical district), the Ct decided that it is up to the Ct alone, not Congress, to define the scope of Constitutional rights, even rights (such as those given by the 14A) as to which Congress has explicit remedial power.

· Kennedy wrote that Congress has been given the power to enforce, not the power to determine what constitutes a constitutional violation.

· Rejection of the “One-way ratchet” implication from Katzenbach v. Morgan (that Congress can enforce its own vision of 14A, even if disagreeing w/ Ct, as long as it is more protective of 14A rights) – Kennedy concerned about easily changed constitution.

· Note:  “One-way ratchet” also basically upheld in Oregon v. Mitchell – Boerne doesn’t care, rejects it anyway.

· Congresses power to remedy constitutional violations:  “Congress shall have the power to enforce this article by appropriate legislation”
· 13A § 2,  14A § 5 (see analysis above),  15A § 2

· Open decentralized constitutional question:
· Can Congress be the first mover?  Or does it have to wait for the Ct to interpret the Amendments first?

· One-way ratchet – Congress legislation can differ from Ct interpretation as long as it is being more protective of the right?
The 11th Amendment

11A:  “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any foreign state.”
· Effect:  Imposes limitations on the Jx of federal courts.

· The amendment is given broader interpretation than its language would suggest.  To wit:

· Blocks all suits by private citizens against states, whether based on diversity, alienage, or federal question (state can be sued in state court only).

· Congress may not overrule the broad reading of the 11A and authorize states to be sued by their own citizens in federal question suits.

· The Amendment applies to suits both at law and at equity.  A private citizen cannot sue to have a state enjoined or ordered to do something, any more than she can sue to recover damages.

· The 11A does not bar:

· Suits by the federal government against a state.

· Suits against cities or other political subdivisions of a state.

· The 11A only applies in federal courts.  It does not prevent a private individual from suing in a state in state court as long as the state court has Jx.

· If Congress passes a statute pursuant to its power under the 13A, 14A or 15A, and that statute gives private citizens the right to sue a state in federal court, this statute will be enforced and won’t be deemed to violate the 11A.

· Note: The same courtesy is not extended to statutes passed under the Commerce Power - 
· If Congress’s legislation is valid under 13A, 14A, or 15A, 11A does not apply and damages against states are allowed
· If Congress’s legislation is only valid by Commerce Clause or Spending Clause, 11A applies and damages against states are not allowed.
· In this way, 13A, 14A, 15A trump 11A
· Note:  Can use 13A, 14A or 15A to pierce state sovereign immunity guaranteed by 11A
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